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Senate Bill No. 392

CHAPTER 563

An act to amend Section 377.60 of the Code of Civil Procedure, to
amend Sections 6550 and 6910 of the Family Code, to repeal Section
6102 of the Government Code, to amend Section 1283 of the Health
and Safety Code, and to amend Sections 1511, 1513, 1513.1, 1851.5,
1890, 2252, 2631, 2751, 3204, 3602, 3611, 6110, 7241, 8110, 8870, 9391,
10804, 12202, 13050, 13655, 21111, 21225, and 21350 of, to add Sections
1455, 2622.5, and 17211 to, to repeal and add Section 3206 of, to amend
the heading of Part 7 (commencing with Section 10800) of, and to
amend the heading of Article 2 (commencing with Section 10810) of
Chapter 1 of Part 7 of, Division 7 of, the Probate Code, relating to
probate law.

[Approved by Governor September 15, 1996. Filed
with Secretary of State September 17, 1996.]

LEGISLATIVE COUNSEL’S DIGEST

SB 392, Committee on Judiciary. Probate law.
(1) Existing law authorizes a decedent’s surviving spouse,

children, and issue of deceased children, or, if none, the persons who
would be entitled to the property of the decedent by intestate
succession, to bring an action for the wrongful death of the decedent.

This bill would revise and recast that provision.
(2) Existing law provides a caregiver who is a relative of a minor

with the same rights to authorize medical care and dental care for the
minor that are given to a guardian if certain requirements are met.

This bill would provide that this medical care may include mental
health treatment subject to prescribed limitations.

(3) Existing law provides that a parent or guardian of a minor may
authorize an adult into whose care a minor has been entrusted to
consent to medical care or dental care, or both, for the minor.
Existing law prohibits a health facility from surrendering physical
custody of a minor under 16 years of age to any person without
authorization by the parent or person with legal custody of the child.

This bill would provide that the caregiver described in (2) above
may also make these authorizations.

(4) Existing law requires a county to annually assess certain
persons for county expenses related to investigations conducted with
regard to a proposed ward. The county may waive the assessment for
hardship. However, a county may not assess any fee from a person
receiving charity or relief.

This bill would repeal the prohibition against assessment of a fee
to persons receiving charity or relief and instead provide that
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hardship will be rebuttably presumed for any person receiving
Medi-Cal benefits.

(5) Existing law generally regulates the appointment and powers
of a conservator or guardian.

This bill would authorize certain persons to file any petition for
instructions or to grant a guardian or conservator specified power or
authority, revise notice requirements for a hearing on a petition for
the appointment of a guardian, and provide that specified additional
powers and duties of a temporary guardian or temporary conservator
may include specified relief.

(6) Existing law specifies the duties of a personal representative.
This bill would authorize a personal representative to seek to

enjoin any action of a lienholder to enforce a lien against property in
the decedent’s estate.

(7) Existing law requires a guardian or conservator to present his
or her account to the court for settlement or allowance after one year
from the time of appointment. The ward or conservatee or specified
other persons may object to this account.

This bill would authorize the court to order the objector or opposer
of the objections to pay costs and expenses, including attorney’s fees,
if the court determines that the objections or the opposition to the
objections were made without reasonable cause and in bad faith.

(8) Existing law requires an investigation regarding a proposed
guardianship to be made by a court investigator where the proposed
guardian is a relative. Existing law requires this investigation to be
made by the county agency designated to investigate a potential
dependency where the proposed guardian is a nonrelative.

This bill would define ‘‘relative’’ for purposes of these provisions.
(9) Existing law requires a guardian or conservator to endorse an

allowance or rejection on a presented claim for expenses. It also
requires a court to make such an endorsement upon approval by the
guardian or conservator and, if the claim is allowed, file the claim
within 30 days.

This bill would repeal these requirements.
(10) Existing law authorizes the appeal of prescribed judgments

and orders regarding conservatorships, guardianships, and personal
representatives. Existing law provides that these appeals stay the
operation and effect of the judgment or order unless a trial court
directs the exercise of the powers of the guardian, conservator, or
personal representative or makes a prescribed appointment to
exercise the powers for the purpose of preventing injury or loss to
person or property.

This bill would provide that an appeal from a trial court order made
for this purpose does not stay the order.

(11) Existing law requires a petition regarding the capacity of a
person to give informed consent to a specified medical treatment to
state specified information. Existing law requires notice of the time
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and place of the hearing on the petition to be given for the period and
in the manner prescribed by order of the court.

This bill would require the petition to also list the names and
addresses of specified persons, so far as they are known to the
petitioner. This bill would revise and recast the notice requirements,
as specified.

(12) Existing law provides for the disposition of money or other
property paid or delivered for the benefit of a minor or incompetent
person pursuant to a compromise, covenant, or judgment, as
specified.

This bill would revise these provisions, as specified.
(13) Existing law prescribes certain requirements for the making

of a will.
This bill would authorize a will to be signed by a conservator

pursuant to a court order.
(14) Existing law authorizes a court, on petition or on its own

motion, to cite a personal representative to appear before the court
and provide specified information if the personal representative does
not file a prescribed petition or make a report within prescribed time
limits.

This bill would instead authorize such a citation for good cause
shown on the record.

(15) Existing law prescribes the manner for a notice of hearing on
a specified petition requesting an order that administration of all or
part of a decedent’s estate is not necessary if the petition is filed with
a petition for probate of a deceased spouse’s will or for administration
of the estate of the deceased spouse.

This bill would delete this provision.
(16) Existing law provides that a trustee has a duty to keep the

beneficiaries of a trust reasonably informed of the trust and its
administration.

This bill would provide that a court may make an award of costs and
other expenses and costs of litigation in a proceeding to contest a
trustee’s account, as specified.

(17) The existing Uniform Statutory Rule Against Perpetuities
generally prescribes the validity or nonvalidity of nonvested interests
and unexercised powers of appointment. It also specifies procedures
to determine the time of creation for these interests and powers of
appointment and how to reform a disposition that meets certain
conditions. Existing law provides that none of these provisions apply
in specified instances.

This bill would provide that only the provisions prescribing the
validity or nonvalidity of nonvested interests and unexercised powers
of appointment are inapplicable in those specified instances.
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The people of the State of California do enact as follows:

SECTION 1. Section 377.60 of the Code of Civil Procedure is
amended to read:

377.60. A cause of action for the death of a person caused by the
wrongful act or neglect of another may be asserted by any of the
following persons or by the decedent’s personal representative on
their behalf:

(a) The decedent’s surviving spouse, children, and issue of
deceased children, or, if there is no surviving issue of the decedent,
the persons, including the surviving spouse, who would be entitled
to the property of the decedent by intestate succession.

(b) Whether or not qualified under subdivision (a), if they were
dependent on the decedent, the putative spouse, children of the
putative spouse, stepchildren, or parents. As used in this subdivision,
‘‘putative spouse’’ means the surviving spouse of a void or voidable
marriage who is found by the court to have believed in good faith that
the marriage to the decedent was valid.

(c) A minor, whether or not qualified under subdivision (a) or
(b), if, at the time of the decedent’s death, the minor resided for the
previous 180 days in the decedent’s household and was dependent on
the decedent for one-half or more of the minor’s support.

SEC. 1.5. Section 6550 of the Family Code is amended to read:
6550. (a) A caregiver’s authorization affidavit that meets the

requirements of this part authorizes a caregiver 18 years of age or
older who completes items 1-4 of the affidavit provided in Section
6552 and signs the affidavit to enroll a minor in school and consent
to school-related medical care on behalf of the minor. A caregiver
who is a relative and who completes items 1-8 of the affidavit
provided in Section 6552 and signs the affidavit shall have the same
rights to authorize medical care and dental care for the minor that
are given to guardians under Section 2353 of the Probate Code. The
medical care authorized by this caregiver who is a relative may
include mental health treatment subject to the limitations of Section
2356 of the Probate Code.

(b) The affidavit shall not be valid for more than one year after the
date on which it is executed.

(c) The decision of a caregiver to consent to or to refuse medical
or dental care for a minor shall be superseded by any contravening
decision of the parent or other person having legal custody of the
minor, provided the decision of the parent or other person having
legal custody of the minor does not jeopardize the life, health, or
safety of the minor.

(d) No person who acts in good faith reliance on a caregiver’s
authorization affidavit to provide medical or dental care, without
actual knowledge of facts contrary to those stated on the affidavit, is
subject to criminal liability or to civil liability to any person, or is
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subject to professional disciplinary action, for such reliance if the
applicable portions of the affidavit are completed.

This subdivision shall apply even if medical or dental care is
provided to a minor in contravention of the wishes of the parent or
other person having legal custody of the minor as long as the person
providing the medical or dental care has no actual knowledge of the
wishes of the parent or other person having legal custody of the
minor.

(e) A person who relies on the affidavit has no obligation to make
any further inquiry or investigation.

(f) Nothing in this section shall relieve any individual from
liability for violations of other provisions of law.

(g) If the minor stops living with the caregiver, the caregiver shall
notify any school, health care provider, or health care service plan
that has been given the affidavit.

(h) A caregiver’s authorization affidavit shall be invalid unless it
substantially contains, in not less than 10-point boldface type or a
reasonable equivalent thereof, the warning statement beginning
with the word ‘‘warning’’ specified in Section 6552. The warning
statement shall be enclosed in a box with 3-point rule lines.

(i) For purposes of this part:
(1) ‘‘Person’’ includes an individual, corporation, partnership,

association, the state, or any city, county, city and county, or other
public entity or governmental subdivision or agency, or any other
legal entity.

(2) ‘‘Relative’’ means a spouse, parent, stepparent, brother, sister,
stepbrother, stepsister, half-brother, half-sister, uncle, aunt, niece,
nephew, first cousin, or any person denoted by the prefix ‘‘grand’’ or
‘‘great,’’ or the spouse of any of the persons specified in this definition,
even after the marriage has been terminated by death or dissolution.

(3) ‘‘School-related medical care’’ means medical care that is
required by state or local governmental authority as a condition for
school enrollment, including immunizations, physical examinations,
and medical examinations conducted in schools for pupils.

SEC. 2. Section 6910 of the Family Code is amended to read:
6910. The parent, guardian, or caregiver of a minor who is a

relative of the minor and who may authorize medical care and dental
care under Section 6550, may authorize in writing an adult into whose
care a minor has been entrusted to consent to medical care or dental
care, or both, for the minor.

SEC. 3. Section 6102 of the Government Code is repealed.
SEC. 4. Section 1283 of the Health and Safety Code is amended

to read:
1283. (a) No health facility shall surrender the physical custody

of a minor under 16 years of age to any person unless such surrender
is authorized in writing by the child’s parent, the person having legal
custody of the child, or the caregiver of the child who is a relative of
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the child and who may authorize medical care and dental care under
Section 6550 of the Family Code.

(b) A health facility shall report to the State Department of Health
Services, on forms supplied by the department, the name and address
of any person and, in the case of a person acting as an agent for an
organization, the name and address of the organization, into whose
physical custody a minor under the age of 16 is surrendered, other
than a parent, relative by blood or marriage, or person having legal
custody. This report shall be transmitted to the department within
48 hours of the surrendering of custody. No report to the department
is required if a minor under the age of 16 is transferred to another
health facility for further care or if this minor comes within Section
300, 601, or 602 of the Welfare and Institutions Code and is released
to an agent of a public welfare, probation, or law enforcement
agency.

SEC. 5. Section 1455 is added to the Probate Code, to read:
1455. Any petition for instructions or to grant a guardian or a

conservator any power or authority under this division, which may
be filed by a guardian or conservator, may also be filed by a person
who petitions for the appointment of a guardian or conservator.

SEC. 6. Section 1511 of the Probate Code is amended to read:
1511. (a) Except as provided in subdivisions (f) and (g), at least

15 days before the hearing on the petition for the appointment of a
guardian, notice of the time and place of the hearing shall be given
as provided in subdivisions (b), (c), (d), and (e) of this section. The
notice shall be accompanied by a copy of the petition. The court may
not shorten the time for giving the notice of hearing under this
section.

(b) Notice shall be served in the manner provided in Section
415.10 or 415.30 of the Code of Civil Procedure, or in any manner
authorized by the court, on all of the following persons:

(1) The proposed ward if 12 years of age or older.
(2) Any person having legal custody of the proposed ward, or

serving as guardian of the estate of the proposed ward.
(3) The parents of the proposed ward.
(4) Any person nominated as a guardian for the proposed ward

under Section 1500 or 1501.
(c) Notice shall be given by mail sent to their addresses stated in

the petition, or in any manner authorized by the court, to all of the
following:

(1) The spouse named in the petition.
(2) The relatives named in the petition, except that if the petition

is for the appointment of a guardian of the estate only the court may
dispense with the giving of notice to any one or more or all of the
relatives.

(3) The person having the care of the proposed ward if other than
the person having legal custody of the proposed ward.
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(d) If notice is required by Section 1461 or Section 1542 to be given
to the Director of Mental Health or the Director of Developmental
Services or the Director of Social Services, notice shall be mailed as
so required.

(e) If the petition states that the proposed ward is receiving or is
entitled to receive benefits from the Veterans Administration, notice
shall be mailed to the office of the Veterans Administration referred
to in Section 1461.5.

(f) Unless the court orders otherwise, notice shall not be given to
any of the following:

(1) The parents or other relatives of a proposed ward who has
been relinquished to a licensed adoption agency.

(2) The parents of a proposed ward who has been judicially
declared free from their custody and control.

(g) Notice need not be given to any person if the court so orders
upon a determination of either of the following:

(1) The person cannot with reasonable diligence be given the
notice.

(2) The giving of the notice would be contrary to the interest of
justice.

(h) Before the appointment of a guardian is made, proof shall be
made to the court that each person entitled to notice under this
section either:

(1) Has been given notice as required by this section.
(2) Has not been given notice as required by this section because

the person cannot with reasonable diligence be given the notice or
because the giving of notice to that person would be contrary to the
interest of justice.

SEC. 7. Section 1513 of the Probate Code is amended to read:
1513. (a) Unless waived by the court, a court investigator,

probation officer, or domestic relations investigator may make an
investigation and file with the court a report and recommendation
concerning each proposed guardianship of the person or
guardianship of the estate. Investigations where the proposed
guardian is a relative shall be made by a court investigator.
Investigations where the proposed guardian is a nonrelative shall be
made by the county agency designated to investigate potential
dependency. The report for the guardianship of the person shall
include, but need not be limited to, an investigation and discussion
of all of the following:

(1) A social history of the guardian.
(2) A social history of the proposed ward, including, to the extent

feasible, an assessment of any identified developmental, emotional,
psychological, or educational needs of the proposed ward and the
capability of the petitioner to meet those needs.

(3) The relationship of the proposed ward to the guardian,
including the duration and character of the relationship, where
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applicable, the circumstances whereby physical custody of the
proposed ward was acquired by the guardian, and a statement of the
proposed ward’s attitude concerning the proposed guardianship,
unless the statement of the attitude is affected by the proposed ward’s
developmental, physical, or emotional condition.

(4) The anticipated duration of the guardianship and the plans of
both natural parents and the proposed guardian for the stable and
permanent home for the child. The court may waive this
requirement for cases involving relative guardians.

(b) The report shall be read and considered by the court prior to
ruling on the petition for guardianship, and shall be reflected in the
minutes of the court. The person preparing the report may be called
and examined by any party to the proceeding.

(c) If the investigation finds that any party to the proposed
guardianship alleges the minor’s parent is unfit, as defined by Section
300 of the Welfare and Institutions Code, the case shall be referred
to the county agency designated to investigate potential
dependencies. Guardianship proceedings shall not be completed
until the investigation required by Sections 328 and 329 of the
Welfare and Institutions Code is completed and a report is provided
to the court in which the guardianship proceeding is pending.

(d) The report authorized by this section is confidential and shall
only be made available to persons who have been served in the
proceedings or their attorneys. The county clerk shall make
provisions for the limitation of the report exclusively to persons
entitled to its receipt.

(e) For the purpose of writing the report authorized by this
section, the person making the investigation and report shall have
access to the proposed ward’s school records, probation records, and
public and private social services records, and to an oral or written
summary of the proposed ward’s medical records and psychological
records prepared by any physician, psychologist, or psychiatrist who
made or who is maintaining those records. The physician,
psychologist, or psychiatrist shall be available to clarify information
regarding these records pursuant to the investigator’s responsibility
to gather and provide information for the court.

(f) This section does not apply to guardianships resulting from a
permanency plan for a dependent child pursuant to Section 366.25
of the Welfare and Institutions Code.

(g) For purposes of this section, a ‘‘relative’’ means a person who
is a spouse, parent, stepparent, brother, sister, stepbrother, stepsister,
half-brother, half-sister, uncle, aunt, niece, nephew, first cousin, or
any person denoted by the prefix ‘‘grand’’ or ‘‘great,’’ or the spouse
of any of these persons, even after the marriage has been terminated
by death or dissolution.

SEC. 8. Section 1513.1 of the Probate Code is amended to read:
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1513.1. (a) Each county shall annually assess (1) the parent,
parents, or other person charged with the support and maintenance
of the proposed ward, and (2) the guardian, proposed guardian, or
the estate of the proposed ward, for county expenses for any
investigation or review conducted by the court investigator,
probation officer, or domestic relations investigator incurred
pursuant to Section 1513. A county may waive any or all of an
assessment against the guardianship on the basis of hardship. There
shall be a rebuttable presumption that the assessment would impose
a hardship if the ward is receiving Medi-Cal benefits.

(b) Any amount chargeable as state-mandated local costs incurred
by a county for the cost of the investigation or review pursuant to
Section 1513 shall be reduced by any assessments actually collected
pursuant to subdivision (a) during that fiscal year.

SEC. 9. Section 1851.5 of the Probate Code is amended to read:
1851.5. (a) Each county shall annually assess each conservatee in

the county for any investigation or review conducted by a court
investigator at county expense with respect to that person pursuant
to Section 1826, 1850, or 1851. The court may order reimbursement
to the county for the cost of the investigations required by statute,
unless the court finds that the assessment would pose a hardship to
the estate. There shall be a rebuttable presumption that the
assessment would impose a hardship if the ward is receiving Medi-Cal
benefits.

(b) Any amount otherwise owing to a county pursuant to Article
XIII B of the California Constitution and Sections 17561 and 17565 of
the Government Code for costs incurred by the county for the costs
of investigation or review by court investigators pursuant to Sections
1826, 1850, and 1851 shall be reduced by the amount of any
assessments actually collected during the fiscal year pursuant to
subdivision (a).

SEC. 10. Section 1890 of the Probate Code is amended to read:
1890. (a) An order of the court under Section 1880 may be

included in the order of appointment of the conservator if the order
was requested in the petition for the appointment of the conservator
or, except in the case of a limited conservator, may be made
subsequently upon a petition made, noticed, and heard by the court
in the manner provided in this article.

(b) In the case of a petition filed under this chapter requesting
that the court make an order under this chapter or that the court
modify or revoke an order made under this chapter, when the order
applies to a limited conservatee, the order may only be made upon
a petition made, noticed, and heard by the court in the manner
provided by Article 3 (commencing with Section 1820) of Chapter
1.

(c) Any request for a court order under Section 1880, whether
made as part of the original petition for appointment of a conservator
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or subsequent thereto, shall be supported by a declaration, filed at or
before the hearing on the request, executed by a licensed physician,
or a licensed psychologist within the scope of his or her licensure, and
stating that the proposed conservatee or the conservatee, as the case
may be, lacks the capacity to give an informed consent for any form
of medical treatment and the reasons therefor. Nothing in this section
shall be construed to expand the scope of practice of psychologists as
set forth in the Business and Professions Code.

SEC. 11. Section 2252 of the Probate Code is amended to read:
2252. (a) Except as otherwise provided in subdivisions (b) and

(c), a temporary guardian or temporary conservator has only those
powers and duties of a guardian or conservator that are necessary to
provide for the temporary care, maintenance, and support of the
ward or conservatee and that are necessary to conserve and protect
the property of the ward or conservatee from loss or injury.

(b) Unless the court otherwise orders:
(1) A temporary guardian of the person has the powers and duties

specified in Section 2353 (medical treatment).
(2) A temporary conservator of the person has the powers and

duties specified in Section 2354 (medical treatment).
(3) A temporary guardian of the estate or temporary conservator

of the estate may marshal assets and establish accounts at financial
institutions.

(c) The temporary guardian or temporary conservator has the
additional powers and duties as may be ordered by the court (1) in
the order of appointment or (2) by subsequent order made with or
without notice as the court may require. Notwithstanding subdivision
(e), those additional powers and duties may include relief granted
pursuant to Article 10 (commencing with Section 2580) of Chapter
6 if this relief is not requested in a petition for the appointment of a
temporary conservator but is requested in a separate petition.

(d) The terms of any order made under subdivision (b) or (c)
shall be included in the letters of temporary guardianship or
conservatorship.

(e) A temporary conservator is not permitted to sell or relinquish,
on the conservatee’s behalf, any lease or estate in real or personal
property used as or within the conservatee’s place of residence
without the specific approval of the court. This approval may be
granted only if the conservatee has been served with notice of the
hearing, the notice to be personally delivered to the temporary
conservatee unless the court for good cause otherwise orders, and
only if the court finds that the conservatee will be unable to return
to the residence and exercise dominion over it and that the action is
necessary to avert irreparable harm to the conservatee. The
temporary conservator is not permitted to sell or relinquish on the
conservatee’s behalf any estate or interest in other real or personal
property without specific approval of the court, which may be
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granted only upon a finding that the action is necessary to avert
irreparable harm to the conservatee. A finding of irreparable harm
as to real property may be based upon a reasonable showing that the
real property is vacant, that it cannot reasonably be rented, and that
it is impossible or impractical to obtain fire or liability insurance on
the property.

SEC. 12. Section 2622.5 is added to the Probate Code, to read:
2622.5. (a) If the court determines that the objections were

without reasonable cause and in bad faith, the court may order the
objector to pay the compensation and costs of the conservator or
guardian and other expenses and costs of litigation, including
attorney’s fees, incurred to defend the account. The objector shall be
personally liable to the guardianship or conservatorship estate for the
amount ordered.

(b) If the court determines that the opposition to the objections
was without reasonable cause and in bad faith, the court may award
the objector the costs of the objector and other expenses and costs of
litigation, including attorney’s fees, incurred to contest the account.
The amount awarded is a charge against the compensation of the
guardian or conservator, and the guardian or conservator is liable
personally and on the bond, if any, for any amount that remains
unsatisfied.

SEC. 13. Section 2631 of the Probate Code is amended to read:
2631. (a) Upon the death of the ward or conservatee, the

guardian or conservator may contract for and pay a reasonable sum
for the expenses of the last illness and the disposition of the remains
of the deceased ward or conservatee, and for unpaid court-approved
attorney’s fees, and may pay the unpaid expenses of the guardianship
or conservatorship accruing before or after the death of the ward or
conservatee, in full or in part, to the extent reasonable, from any
personal property of the deceased ward or conservatee which is
under the control of the guardian or conservator.

(b) If after payment of expenses under subdivision (a), the total
market value of the remaining estate of the decedent does not exceed
the amount determined under Section 13100, the guardian or
conservator may petition the court for an order permitting the
guardian or conservator to liquidate the decedent’s estate. The
guardian or conservator may petition even though there is a will of
the decedent in existence if the will does not appoint an executor or
if the named executor refuses to act. No notice of the petition need
be given. If the order is granted, the guardian or conservator may sell
personal property of the decedent, withdraw money of the decedent
in an account in a financial institution, and collect a debt, claim, or
insurance proceeds owed to the decedent or the decedent’s estate,
and a person having possession or control shall pay or deliver the
money or property to the guardian or conservator.
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(c) After payment of expenses, the guardian or conservator may
transfer any remaining property as provided in Division 8
(commencing with Section 13000). For this purpose, the value of the
property of the deceased ward or conservatee shall be determined
after the deduction of the expenses so paid.

SEC. 14. Section 2751 of the Probate Code is amended to read:
2751. (a) Except as provided in subdivisions (b) and (c), an

appeal pursuant to Section 2750 stays the operation and effect of the
judgment or order.

(b) Notwithstanding that an appeal is taken from the judgment or
order, for the purpose of preventing injury or loss to person or
property, the trial court may direct the exercise of the powers of the
guardian or conservator, or may appoint a temporary guardian or
conservator of the person or estate, or both, to exercise the powers,
from time to time, as though no appeal were pending. All acts of the
guardian or conservator, or temporary guardian or temporary
conservator, pursuant to the directions of the court made under this
subdivision are valid, irrespective of the result of the appeal. An
appeal of the directions made by the court under this subdivision may
not stay these directions.

(c) In proceedings for guardianship of the person, Section 917.7 of
the Code of Civil Procedure shall apply.

SEC. 15. Section 3204 of the Probate Code is amended to read:
3204. The petition shall state, or set forth by medical declaration

attached thereto, all of the following so far as is known to the
petitioner at the time the petition is filed:

(a) The nature of the medical condition of the patient which
requires treatment.

(b) The recommended course of medical treatment which is
considered to be medically appropriate.

(c) The threat to the health of the patient if authorization for the
recommended course of treatment is delayed or denied by the court.

(d) The predictable or probable outcome of the recommended
course of treatment.

(e) The medically available alternatives, if any, to the course of
treatment recommended.

(f) The efforts made to obtain an informed consent from the
patient.

(g) If the petition is filed by a person on behalf of a medical facility,
the name of the person to be designated to give consent to the
recommended course of treatment on behalf of the patient.

(h) The deficit or deficits in the patient’s mental functions listed
in subdivision (a) of Section 811 which are impaired, and identifying
a link between the deficit or deficits and the patient’s inability to
respond knowingly and intelligently to queries about the
recommended medical treatment or inability to participate in a
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treatment decision about the recommended medical treatment by
means of a rational thought process.

(i) The names and addresses, so far as they are known to the
petitioner, of the persons specified in subdivision (b) of Section 1821.

SEC. 16. Section 3206 of the Probate Code is repealed.
SEC. 17. Section 3206 is added to the Probate Code, to read:
3206. (a) Not less than 15 days before the hearing, notice of the

time and place of the hearing and a copy of the petition shall be
personally served on the patient and the patient’s attorney.

(b) Not less than 15 days before the hearing, notice of the time and
place of the hearing and a copy of the petition shall be mailed to the
following persons:

(1) The spouse, if any, of the proposed conservatee at the address
stated in the petition.

(2) The relatives named in the petition at their addresses stated
in the petition.

(c) For good cause, the court may shorten or waive notice of the
hearing as provided by this section. In determining the period of
notice to be required, the court shall take into account both of the
following:

(1) The existing medical facts and circumstances set forth in the
petition or in a medical affidavit attached to the petition or in a
medical affidavit presented to the court.

(2) The desirability, where the condition of the patient permits,
of giving adequate notice to all interested persons.

SEC. 18. Section 3602 of the Probate Code is amended to read:
3602. (a) If there is no guardianship of the estate of the minor or

conservatorship of the estate of the incompetent person, the
remaining balance of the money and other property (after payment
of all expenses, costs, and fees as approved and allowed by the court
under Section 3601) shall be paid, delivered, deposited, or invested
as provided in Article 2 (commencing with Section 3610).

(b) Except as provided in subdivisions (c) and (d), if there is a
guardianship of the estate of the minor or conservatorship of the
estate of the incompetent person, the remaining balance of the
money and other property (after payment of all expenses, costs, and
fees as approved and allowed by the court under Section 3601) shall
be paid or delivered to the guardian or conservator of the estate.
Upon application of the guardian or conservator, the court making
the order or giving the judgment referred to in Section 3600 or the
court in which the guardianship or conservatorship proceeding is
pending may, with or without notice, make an order that all or part
of the money paid or to be paid to the guardian or conservator under
this subdivision be deposited or invested as provided in Section 2456.

(c) Upon ex parte petition of the guardian or conservator or upon
petition of any person interested in the guardianship or
conservatorship estate, the court making the order or giving the
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judgment referred to in Section 3600 may for good cause shown order
one or more of the following:

(1) That all or part of the remaining balance of money not become
a part of the guardianship or conservatorship estate and instead be
deposited in an insured account in a financial institution in this state,
or in a single-premium deferred annuity, subject to withdrawal only
upon authorization of the court.

(2) If there is a guardianship of the estate of the minor, that all or
part of the remaining balance of money and other property not
become a part of the guardianship estate and instead be transferred
to a custodian for the benefit of the minor under the California
Uniform Transfers to Minors Act, Part 9 (commencing with Section
3900).

(3) That all or part of the remaining balance of money and other
property not become a part of the guardianship estate and, instead,
be transferred to the trustee of a trust which is either created by, or
approved of, in the order or judgment described in Section 3600. This
trust shall be revocable by the minor upon attaining the age of 18
years, and shall contain other terms and conditions, including, but not
limited to, terms and conditions concerning trustee’s accounts and
trustee’s bond, as the court determines to be necessary to protect the
minor’s interests.

(d) Upon petition of the guardian, conservator, or any person
interested in the guardianship or conservatorship estate, the court
making the order or giving the judgment referred to in Section 3600
may order that all or part of the remaining balance of money not
become a part of the guardianship or conservatorship estate and
instead be paid to a special needs trust established under Section 3604
for the benefit of the minor or incompetent person.

(e) If the petition is by a person other than the guardian or
conservator, notice of hearing on a petition under subdivision (c)
shall be given for the period and in the manner provided in Chapter
3 (commencing with Section 1460) of Part 1.

(f) Notice of the time and place of hearing on a petition under
subdivision (d), and a copy of the petition, shall be mailed to the State
Director of Health Services, the Director of Mental Health, and the
Director of Developmental Services at the office of each director in
Sacramento at least 15 days before the hearing.

SEC. 19. Section 3611 of the Probate Code is amended to read:
3611. In any case described in Section 3610, the court making the

order or giving the judgment referred to in Section 3600 shall order
any one or more of the following:

(a) That a guardian of the estate or conservator of the estate be
appointed and that the remaining balance of the money and other
property be paid or delivered to the person so appointed.

(b) That the remaining balance of any money paid or to be paid
be deposited with the county treasurer, provided that (1) the county
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treasurer has been authorized by the county board of supervisors to
handle the deposits, (2) the county treasurer shall receive and safely
keep all money deposited with the county treasurer pursuant to this
subdivision, shall pay the money out only upon the order of the court,
and shall credit each estate with the interest earned by the funds
deposited less the county treasurer’s actual cost authorized to be
recovered under Section 27013 of the Government Code, (3) the
county treasurer and sureties on the official bond of the county
treasurer are responsible for the safekeeping and payment of the
money, (4) the county treasurer shall ensure that the money
deposited is to earn interest or dividends, or both, at the highest rate
which the county can reasonably obtain as a prudent investor, and
(5) funds so deposited with the county treasurer shall only be
invested or deposited in compliance with the provisions governing
the investment or deposit of state funds set forth in Chapter 5
(commencing with Section 16640) of Part 2 of Division 4 of Title 2 of
the Government Code, the investment or deposit of county funds set
forth in Chapter 4 (commencing with Section 53600) of Part 1 of
Division 2 of Title 5 of the Government Code, or as authorized under
Chapter 6 (commencing with Section 2400) of Part 4 of this code; or
in an insured account in a financial institution in this state, or in a
single-premium deferred annuity, subject to withdrawal only upon
the authorization of the court, and that the remaining balance of any
other property delivered or to be delivered be held on conditions the
court determines to be in the best interest of the minor or
incompetent person.

(c) After a hearing by the court, that the remaining balance of any
money be paid to a special needs trust established under Section 3604
for the benefit of the minor or incompetent person. Notice of the
time and place of the hearing and a copy of the petition shall be
mailed to the State Director of Health Services, the Director of
Mental Health, and the Director of Developmental Services at the
office of each director in Sacramento at least 15 days before the
hearing.

(d) If the remaining balance of the money and other property to
be paid or delivered does not exceed twenty thousand dollars
($20,000) in value, that all or any part of the money and other
property be held on any other conditions the court in its discretion
determines to be in the best interest of the minor or incompetent
person.

(e) If the remaining balance of the money and other property to
be paid or delivered does not exceed five thousand dollars ($5,000)
in value and is to be paid or delivered for the benefit of a minor, that
all or any part of the money and the other property be paid or
delivered to a parent of the minor, without bond, upon the terms and
under the conditions specified in Article 1 (commencing with
Section 3400) of Chapter 2.
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(f) If the remaining balance of the money or other property to be
paid or delivered is to be paid or delivered for the benefit of the
minor, that all or any part of the money and other property be
transferred to a custodian for the benefit of the minor under the
California Uniform Transfers to Minors Act, Part 9 (commencing
with Section 3900).

(g) That the remaining balance of the money or other property
be paid or delivered to the trustee of a trust which is created by, or
approved of, in the order or judgment referred to in Section 3600.
This trust shall be revocable by the minor upon attaining the age of
18 years, and shall contain other terms and conditions, including, but
not limited to, terms and conditions concerning trustee’s accounts
and trustee’s bond, as the court determines to be necessary to protect
the minor’s interests.

SEC. 20. Section 6110 of the Probate Code is amended to read:
6110. (a) Except as provided in this part, a will shall be in writing

and satisfy the requirements of this section.
(b) The will shall be signed by one of the following:
(1) By the testator.
(2) In the testator’s name by some other person in the testator’s

presence and by the testator’s direction.
(3) By a conservator pursuant to a court order to make a will under

Section 2580.
(c) The will shall be witnessed by being signed by at least two

persons each of whom (1) being present at the same time, witnessed
either the signing of the will or the testator’s acknowledgment of the
signature or of the will and (2) understand that the instrument they
sign is the testator’s will.

SEC. 21. Section 7241 of the Probate Code is amended to read:
7241. (a) Except as provided in subdivisions (b) and (c), an

appeal under Section 7240 stays the operation and effect of the order.
(b) Notwithstanding that an appeal is taken from the order, for

the purpose of preventing injury or loss to a person or property, the
trial court may direct the exercise of the powers of the personal
representative, or may appoint a special administrator to exercise the
powers, from time to time, as though no appeal were pending. Acts
of the personal representative or special administrator pursuant to
the directions of the court made under this subdivision are valid,
regardless of the result of the appeal. An appeal of the directions
made by the court under this subdivision may not stay these
directions.

(c) An appeal under Section 7240 does not stay the operation and
effect of the order if the court requires an undertaking, as provided
in Section 917.9 of the Code of Civil Procedure, and the undertaking
is not given.

SEC. 22. Section 8110 of the Probate Code is amended to read:
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8110. At least 15 days before the hearing of a petition for
administration of a decedent’s estate, the petitioner shall serve notice
of the hearing by mail or personal delivery on all of the following
persons:

(a) Each heir of the decedent, so far as known to or reasonably
ascertainable by the petitioner.

(b) Each devisee, executor, and alternative executor named in
any will being offered for probate, regardless of whether the devise
or appointment is purportedly revoked in a subsequent instrument.

SEC. 23. Section 8870 of the Probate Code is amended to read:
8870. (a) On petition by the personal representative or an

interested person, the court may order that a citation be issued to a
person to answer interrogatories, or to appear before the court and
be examined under oath, or both, concerning any of the following
allegations:

(1) The person has wrongfully taken, concealed, or disposed of
property in the estate of the decedent.

(2) The person has knowledge or possession of any of the
following:

(A) A deed, conveyance, bond, contract, or other writing that
contains evidence of or tends to disclose the right, title, interest, or
claim of the decedent to property.

(B) A claim of the decedent.
(C) A lost will of the decedent.
(b) If the person does not reside in the county in which the estate

is being administered, the superior court either of the county in
which the person resides or of the county in which the estate is being
administered may issue a citation under this section.

(c) Disobedience of a citation issued pursuant to this section may
be punished as a contempt of the court issuing the citation.

(d) Notice to the personal representative of a proceeding under
subdivision (a) shall be given for the period and in the manner
provided in Section 1220. Other persons requesting notice of the
hearing pursuant to Section 1250 shall be notified by the person filing
the petition as set forth in Section 1252.

SEC. 24. Section 9391 of the Probate Code is amended to read:
9391. Except as provided in Section 10361, the holder of a

mortgage or other lien on property in the decedent’s estate,
including, but not limited to, a judgment lien, may commence an
action to enforce the lien against the property that is subject to the
lien, without first filing a claim as provided in this part, if in the
complaint the holder of the lien expressly waives all recourse against
other property in the estate. Section 366.2 of the Code of Civil
Procedure does not apply to an action under this section. The
personal representative shall have the authority to seek to enjoin any
action of the lienholder to enforce a lien against property that is
subject to the lien.
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SEC. 25. The heading of Part 7 (commencing with Section 10800)
of Division 7 of the Probate Code is amended to read:

PART 7. COMPENSATION OF PERSONAL
REPRESENTATIVE AND ATTORNEY FOR THE PERSONAL

REPRESENTATIVE

SEC. 26. Section 10804 of the Probate Code is amended to read:
10804. Notwithstanding any provision in the decedent’s will, a

personal representative who is an attorney may receive the personal
representative’s compensation, but shall not receive compensation
for services as the attorney for the personal representative unless the
court specifically approves the right to the compensation in advance
and finds that the arrangement is to the advantage, benefit, and best
interests of the decedent’s estate.

SEC. 27. The heading of Article 2 (commencing with Section
10810) of Chapter 1 of Part 7 of Division 7 of the Probate Code is
amended to read:

Article 2. Compensation of Attorney For the Personal
Representative

SEC. 28. Section 12202 of the Probate Code is amended to read:
12202. (a) The court may, on petition of any interested person or

on its own motion, for good cause shown on the record, cite the
personal representative to appear before the court and show the
condition of the estate and the reasons why the estate cannot be
distributed and closed.

(b) On the hearing of the citation, the court may either order the
administration of the estate to continue or order the personal
representative to petition for final distribution, as provided in Section
12201.

SEC. 29. Section 13050 of the Probate Code is amended to read:
13050. (a) For the purposes of this part:
(1) Any property or interest or lien thereon which, at the time of

the decedent’s death, was held by the decedent as a joint tenant, or
in which the decedent had a life or other interest terminable upon
the decedent’s death, or which was held by the decedent and passed
to the decedent’s surviving spouse pursuant to Section 13500, shall be
excluded in determining the property or estate of the decedent or its
value. This excluded property shall include, but not be limited to,
property in a trust revocable by the decedent during his or her
lifetime.

(2) A multiple-party account to which the decedent was a party
at the time of the decedent’s death shall be excluded in determining
the property or estate of the decedent or its value, whether or not all
or a portion of the sums on deposit are community property, to the
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extent that the sums on deposit belong after the death of the
decedent to a surviving party, P.O.D. payee, or beneficiary. For the
purposes of this paragraph, the terms ‘‘multiple-party account,’’
‘‘party,’’ ‘‘P.O.D. payee,’’ and ‘‘beneficiary’’ are defined in Article 2
(commencing with Section 5120) of Chapter 1 of Part 2 of Division
5.

(b) For the purposes of this part, all of the following property shall
be excluded in determining the property or estate of the decedent
or its value:

(1) Any vehicle registered under Division 3 (commencing with
Section 4000) of the Vehicle Code or titled under Division 16.5
(commencing with Section 38000) of the Vehicle Code.

(2) Any vessel numbered under Division 3.5 (commencing with
Section 9840) of the Vehicle Code.

(3) Any manufactured home, mobilehome, commercial coach,
truck camper, or floating home registered under Part 2
(commencing with Section 18000) of Division 13 of the Health and
Safety Code.

(c) For the purposes of this part, the value of the following
property shall be excluded in determining the value of the
decedent’s property in this state:

(1) Any amounts due to the decedent for services in the armed
forces of the United States.

(2) The amount, not exceeding five thousand dollars ($5,000), of
salary or other compensation, including compensation for unused
vacation, owing to the decedent for personal services from any
employment.

SEC. 30. Section 13655 of the Probate Code is amended to read:
13655. (a) If proceedings for the administration of the estate of

the deceased spouse are pending at the time a petition is filed under
this chapter, or if the proceedings are not pending and if the petition
filed under this chapter is not filed with a petition for probate of the
deceased spouse’s will or for administration of the estate of the
deceased spouse, notice of the hearing on the petition filed under this
chapter shall be given as provided in Section 1220 to all of the
following persons:

(1) Each person listed in Section 1220 and each person named as
executor in any will of the deceased spouse.

(2) All devisees and known heirs of the deceased spouse and, if the
petitioner is the trustee of a trust that is a devisee under the will of
the decedent, all persons interested in the trust, as determined in
cases of future interests pursuant to paragraph (1), (2), or (3) of
subdivision (a) of Section 15804.

(b) The notice specified in subdivision (a) shall also be mailed as
provided in subdivision (a) to the Attorney General, addressed to the
office of the Attorney General at Sacramento, if the petitioner bases
the allegation that all or part of the estate of the deceased spouse is
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property passing to the surviving spouse upon the will of the
deceased spouse and the will involves or may involve either of the
following:

(1) A testamentary trust of property for charitable purposes other
than a charitable trust with a designated trustee, resident in this state.

(2) A devise for a charitable purpose without an identified devisee
or beneficiary.

SEC. 31. Section 17211 is added to the Probate Code, to read:
17211. (a) If a beneficiary contests the trustee’s account and the

court determines that the contest was without reasonable cause and
in bad faith, the court may award against the contestant the
compensation and costs of the trustee and other expenses and costs
of litigation, including attorney’s fees, incurred to defend the
account. The amount awarded shall be a charge against any interest
of the beneficiary in the trust. The contestant shall be personally
liable for any amount that remains unsatisfied.

(b) If a beneficiary contests the trustee’s account and the court
determines that the trustee’s opposition to the contest was without
reasonable cause and in bad faith, the court may award the contestant
the costs of the contestant and other expenses and costs of litigation,
including attorney’s fees, incurred to contest the account. The
amount awarded shall be a charge against the compensation or other
interest of the trustee in the trust. The trustee shall be personally
liable and on the bond, if any, for any amount that remains
unsatisfied.

SEC. 32. Section 21111 of the Probate Code is amended to read:
21111. Except as provided in Section 21110:
(a) If a transfer, other than a residuary gift or a transfer of a future

interest, fails for any reason, the property transferred becomes a part
of the residue transferred under the instrument.

(b) If a residuary gift or a future interest is transferred to two or
more persons and the share of a transferee fails for any reason, the
share passes to the other transferees in proportion to their other
interest in the residuary gift or the future interest.

SEC. 33. Section 21225 of the Probate Code is amended to read:
21225. Article 2 (commencing with Section 21205) does not apply

to any of the following:
(a) A nonvested property interest or a power of appointment

arising out of a nondonative transfer, except a nonvested property
interest or a power of appointment arising out of (1) a premarital or
postmarital agreement, (2) a separation or divorce settlement, (3)
a spouse’s election, (4) or a similar arrangement arising out of a
prospective, existing, or previous marital relationship between the
parties, (5) a contract to make or not to revoke a will or trust, (6) a
contract to exercise or not to exercise a power of appointment, (7)
a transfer in satisfaction of a duty of support, or (8) a reciprocal
transfer.
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(b) A fiduciary’s power relating to the administration or
management of assets, including the power of a fiduciary to sell, lease,
or mortgage property, and the power of a fiduciary to determine
principal and income.

(c) A power to appoint a fiduciary.
(d) A discretionary power of a trustee to distribute principal

before termination of a trust to a beneficiary having an indefeasibly
vested interest in the income and principal.

(e) A nonvested property interest held by a charity, government,
or governmental agency or subdivision, if the nonvested property
interest is preceded by an interest held by another charity,
government, or governmental agency or subdivision.

(f) A nonvested property interest in or a power of appointment
with respect to a trust or other property arrangement forming part
of a pension, profit-sharing, stock bonus, health, disability, death
benefit, income deferral, or other current or deferred benefit plan
for one or more employees, independent contractors, or their
beneficiaries or spouses, to which contributions are made for the
purpose of distributing to or for the benefit of the participants or their
beneficiaries or spouses the property, income, or principal in the
trust or other property arrangement, except a nonvested property
interest or a power of appointment that is created by an election of
a participant or a beneficiary or spouse.

(g) A property interest, power of appointment, or arrangement
that was not subject to the common law rule against perpetuities or
is excluded by another statute of this state.

(h) A trust created for the purpose of providing for its
beneficiaries under hospital service contracts, group life insurance,
group disability insurance, group annuities, or any combination of
such insurance, as defined in the Insurance Code.

SEC. 34. Section 21350 of the Probate Code is amended to read:
21350. (a) Except as provided in Section 21351, no provision, or

provisions, of any instrument shall be valid to make any donative
transfer to any of the following:

(1) The person who drafted the instrument.
(2) A person who is related by blood or marriage to, is a cohabitant

with, or is an employee of, the person who drafted the instrument.
(3) Any partner or shareholder of any law partnership or law

corporation in which the person described in paragraph (1) has an
ownership interest, and any employee of any such law partnership
or law corporation.

(4) Any person who has a fiduciary relationship with the
transferor, including, but not limited to, a conservator or trustee, who
transcribes the instrument or causes it to be transcribed.

(5) A person who is related by blood or marriage to, is a cohabitant
with, or is an employee of a person who is described in paragraph (4).



Ch. 563 — 22 —

90

(b) For purposes of this section, ‘‘a person who is related by blood
or marriage’’ to a person means all of the following:

(1) The person’s spouse or predeceased spouse.
(2) Relatives within the third degree of the person and of the

person’s spouse.
(3) The spouse of any person described in paragraph (2).
In determining any relationship under this subdivision, Sections

6406, 6407, and Chapter 2 (commencing with Section 6450) of Part
2 of Division 6 shall be applicable.
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